[image: ]
[image: ]
[image: ]
image1.jpeg
7T L R
ngton requested to be C;’is:}:::d a rece,
yne month before Washingtongced so

reading at his dcl’osition) D

e car accident, but based upon e e
d aggravated those prior abnormalj:

ras limited to a dcterminatio“ Ofwh::s.

{injury was MBS ho. Vash;

osts of the additional :
costs Surgenes rec, fraud)

son. Washington avers that the jSSue mmendedand
i ©F perpy, by
erred by finding thag she wag . Nen

velopment was necessary before v?,:)g;?ee
an,
erned, this CO}H‘I has helq Bl d g
1 the Commission whether the a:;er‘éexj the &
is
ve the tlwlfo\}'ing elements by a fai for Or
arising out of and in the course Ofer Pr ponder\
nd the death or claimeqd disabil; :n OYIHem
1ssion demonstrated that Washin‘ oodland
Washington’s uncorroborateq toots Was .
ints to the followjng evidence Ony t.hat
ir accident, she obtaineq a relea:: ® 37
she never disclosed her pre_e,; aga‘fm
8 in-

- ; €Xistin,
1 Washington was asked to obtain he, MRy,

her medication should be explored; apq
rocurement of workers’ Compensatio,
remain on part-time, light-duty work,
lly arose from her prior car accident,

wd was a most serious matter, and
cneral credibility. The Commission
\Washington incompetent to prove her
I injury occurred was supported by

us

pensation so that the beneficent pur-
n's claim to be a doubtful one, the
vor consistent with the beneficent

cxception that allows the termina-
tion insurance fraud.” Sy
that publie po]iqbﬂ':th‘.ngtud
tted workers’ compensation Y

! evereux v. United Parcel Service, Inc.
2011 Tenn. LEXIS 199 (Tenn. Sup. ct)

The issue is whether the Plaintiff was reasonable in refusing to return to work because of his workplace injury.

BLACKWOOD, JUDGE.

I v rkers’ Compensation Appeals Panel for a hearing and a report of find-
ings of fact and conclusions of law. The employee sought reconsideration of his earlier workers’

Michael Devereux (“Employee”) was a “shifter” for United Parcel Service, Inc. (“ Employer”).
His job involved moving semi-trailers to and from the loading dock of Employer’s package-sorting
facility in Whites Creek, Tennessee. He began working for Employer on a part-time basis in 1977,
while still i:i) l})liflgh school. He was terminated in 2006. The circumstances of his termination will
be discussed below.

Mr. Devereux sustained a compensable injury to his left knee in March 2005, As a result
of that injury, he ultimately required a total knee replacement. That procedure took place in
February 2006. Mr. Devereux testified that he developed severe pain in his left hip immediately
after surgery. Dr. Steven McLaughlin, Mr. Devereux’s treating physician, was unable to determine
the cause of his hip symptoms. After a period of recovery and physical therapy, Mr. Devereux’s
knee functioned well. However, he continued to have symptoms in his hip. Dr. McLaughlin
released him in June 2006, assigning 37% permanent anatomical impairment of the left leg
due to the knee injury and surgery. He assigned no permanent impairment for the hip injury,
and placed no permanent restrictions upon Employee’s activities. The parties agreed to settle
Mr. Devereux’s workers” compensation claim for approximately 44% permanent partial disabil-
ity to the left leg. The settlement was approved by the trial court on July 18, 2006.

Mr. Devereux returned to work in late June 2006. He worked several days and then took a
scheduled vacation, during the week of July 4, 2006. He returned to work ;1fterlx}1e vacation but
his hip problems persisted. On July 15, 2006,. after his shift had endeq, he »test_med’ that hve told
his supervisor that he would be off work while he sought treatment for h}s hip. Mr. Dey e-uux'
then contacted Dr. McLaughlin’s office to arrange for a sleu‘m-i injection in thi h:}w. After lull)v
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Mr. Devereux, who immediately called Mr. Jones. The substance of that conversation is hotly dis-

puted. Mr. Devereux testified he told Mr. Jones he had documents concerning alleged OSHA vig
lations, and he would report these alleged violations if Mr. Jones did not stop harassing him. Mr
Jones testified Employee stated he had a “box that would level the building,” and he would “f**#+++
kill himself,” if Mr. Jones did not leave him alone. It is undisputed that, after the phone call,
Mr. Jones notified Employer’s security department and Metro police. He then ?mmedialely proc-
essed Employee’s termination, based upon a violation of Employer’s workplace violence policy.

Mr. Devereux refused delivery of the termination letter sent by Employer. Roughly one
year later, in July 2007, he filed a grievance concerning his termination. Howcvcn the griev-
ance was denied because it was not filed within five days of the termination, as required by
Mr. Devereux’s collective bargaining agreement with Mr. Devereux’s union.

Mr. Devereux was forty-nine years old when the trial occurred. He was a high school grad-
uate. After his termination by Employer, he had worked only sporadically. He testified his left
knee worked well, but he continued to have pain in his left hip which limited his activities.

The trial court issued its decision in the form of a written memorandum. It found Employee
to be a credible witness and accepted, for the most part, his version of the July 27 telephone con-
versation with Mr. Jones. It found that the statements made by Mr. Devereux during that con-
versation did not violate Employer’s workplace violence policy, and his termination therefore did
not bar his petition for reconsideration. It awarded 100% permanent partial disability (“PPD”)
of the left leg. Employer timely filed a motion to alter or amend. The trial court denied the mo-
tion, but filed a revised memorandum decision, reaching the same result. Employer has appealed,
asserting that the trial court erred by finding that Employee was entitled to seek reconsideration.

Employer contends the trial court erred by granting reconsideration of the settlement. It
contends that Mr. Devereux unreasonably refused to return to work and that reconsideration is
barred by Mr. Devereux’s misconduct, specifically (a) his violation of attendance policies, and (b)
his statements, characterized by Employer as threats, during the July 27 telephone conversation.

In support of its first contention, Employer points out, as of mid-July 2006, Mr. Devereux
had been released to full duty work by his physician, and no physician thereafter either took him
off of work, or placed any restrictions upon his activities. Although Mr. Devereux received an
injection in his hip on approximately July 24, neither Dr. McLaughlin nor the doctor who per-
formed the procedure excused Employee from working, nor did Mr. Devereux present an excuse
from any other physician.

Mr. Devereux addresses the reasonableness and attendance issues together. He notes he
had informed his supervisors of his intention to have the injection; it was arranged, presumably,
with the approval of Employer’s insurer; and he told Mr. Jones he would not know the effect of
the injection for at least several days during the telephone conversation of July 25. He also states
he was not asked to provide a written excuse for his absence, and the collective bargaining agree-
ment required a warning before a termination for poor attendance could take place.

Employer points to Mr. Devereux’s statements during the July 27 telephone conversation,
as described by Mr. Jones, contending they constitute a violation of the workplace violence pol-
icy. In its decision, the trial court agreed the alleged statements about “leveling the building,” if
made, would be misconduct which barred reconsideration. However, it specifically found that
Employee was a credible witness and adopted his description of the conversation in most re-
spects. It found his statements were about alleged OSHA violations, and making such statements
did not constitute misconduct. It further found he did not threaten to commit suicide during
that conversation and noted, if he had made such a statement, it would not constitute a violation
of the company’s policy because it did not involve the workplace.

We agree with the trial court that if Employee threatened violence against persons or prop-
erty during the July 27 telephone conversation, such threats would constitute misconduct which
would bar him from seeking reconsideration.

(“[A]n employer should be permitted to enforce workplace rules without being penaliud
in a worker’ compensation case.”) The trial court was presented with two irreconcilable versions
of the July 27 conversation through the live testimony of Mr. Devereux and Mr. Jones. Each man
presented his account of the conversation through live testimony. The trial court observed the
witnesses and chose to accredit Mr. Devereux's testimony regarding the telephone conversations.
As Employer points out, Employee admitted he was agitated during the conversation, and
Mr. Jones’s actions immediately after the conversation took place are consistent with his version-
Nevertheless, the resolution of the issue was necessarily based squarely upon the Mﬂ@‘m‘s
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The lcrmnmtmn notice did not list any other reason for termination except the violence policy.
The m.‘\l court specifically found that Mr. Devereux did not violate this policy. For purposes of
determining an employee’s eligibility for reconsideration of a previous work’cn’ compensation
award, judicial inquiry must be limited to the stated ground for termination. Consequently, we

decline to consider this issue.

Judgment for Devereux.

Case Commentary

The Supreme Court of Tennessee proclaimed that Devereux was reasonable in refusing to return
to work because of his workplace injury and his purported confrontational behavior did not vio-

Jate the workplace violence policy of his employer.

Case Questions
1. Are you in agreement with the court’s decision?
al when they are being denied their legal rights

2. Are employees entitled to be confrontation
e workplace violence pol-

or do they run the risk of violating the employer’s zero toleranc
icy?
3. How would you evaluate the ethics gﬁbof
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h the employer and the employee?





